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CALEDONIAN INSURANCE COM- 
IN Y, et al., 
Plaintiffs in Error, 
VS. No. 2634. 


ona, LISVY, 
Defendant in Error. 


ANSWER OF DEFENDANT IN ERROR 
TOSSUPPLEMENTAL BRIEF FOR 
PLAINTIFFS IN ERROR. 


By permission of the Court, this brief is filed in 
answer to the supplemental brief of plaintiffs in error, 
filed herein after the argument. 


At the top of page 2 of the supplemental brief, it is 
Saldetmat, detendamt in error makes the further point 
‘ihatdetendant im error is in any event entitled to an 
‘““affirmance of the judgment on his first count, etc.” 
To this it need only be said that we believe—and think 
we have shown in our brief—that plaintiff is entitled 
to an affirmance of the entire judgment. 


2 


i 


In the first subdivision of the brief, it is argued that 
no special findings of fact were required, in order that 
the sufficiency of the facts to sustain the general finding 
may be reviewed. ‘The various reasons urged in sup- 
port of this conclusion will be considered in the order 
in which they are stated in the brief. 

It is first said that the evidence was not in conflict. 
Strictly speaking, however, this is not so. For example: 
Mr. Conroy testified that no demands for the thousand 
dollars were made during the second year (Tr., p. 82) ; 
whereas, Mr. Wren gave testimony which, it was 
argued by the defendants in the court below, showed 
that demands were made during the second year. (Tr., 
Pp. 74.) 

But even if the evidence were not in conflict in any 
respect, it is nevertheless well settled that the rule in- 
voked by us would be applicable. As stated by MNIr. 
Justice Brewer in Lehwen v. Dickson, 148 U.S. 77, 13 
Sup, Cte4oa: 


“The burden of the statute is not thrown off 
simply because the witnesses do not contradict each 
other, and there is no conflict in the testimony. It 
may be an easy thing in one case for this court, 
when the testimony consists simply of deeds, mort- 
gages, or other written instruments, to make a satis- 
factory finding of the facts; and in another it may 
be dificult, when the testimony is largely in parol, 
and the witnesses directly contradict each other. 
But the rule of the statute is of universal applica- 
tion. It is not relaxed in one case because of the 
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ease in determining the facts, or rigorously en- 
forced tn another becanse of the dificulty in such 
determination. The duty of finding the facts 1s 
placed upon the trial court. IVe have no authority 
fo examine the testimony in any case, and from if 
make a finding of the ultimate facts.” 


On page 4 of the supplemental brief, defendants urge 
that the “‘case was tried in the court below, and sub- 
“mitted practically upon an agreed statement of fact.” 
This, however, was never the intention either of the trial 
court or of counsel for plaintiff. On the contrary, the 
offer of plaintiff’s counsel, and the order of the court, 
was that the case should be submitted upon “the evr- 
“dence taken at the former trial thereof, as shown in 
“the reporter’s transcript of such trial, supplemented 
“by such additional testimony as should be offered.” 
(T'r., pp. 67, 68.) There avas no agreement either as to 
the probative or ultimate facts. And the offer and order 
were made merely—as was understood by all at the 
time—for the purpose of expediting the submission of 
the evidence to the trial court for its decision as to the 
ultimate facts which followed therefrom and as to the 
law applicable thereto. In licu of calling the witnesses 
to give their testimony viva voce, plaintiff's counsel 
Oiered, and the court in*tffect ordered, that the_testi- 
mony given by the witnesses upon the first trial might be - 
considered again given by them, and that in addition, 
the parties might submit further testimony. And such 
additional testimony was introduced by plaintiff. (Tr., 
pp. 80-83.) Will it be said that there was any agree- 
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ment as to the truth of the latter? And if not, how can 
it be said there was any agreement as to the former? 

Again it was the evidence, as shown in the reporter's 
transcript at the former trial, together with the addi- 
tional testimony which was offered, upon which the case 
was submitted. If, therefore, there was any agreed 
statement of facts—which we deny—it is evident that 
it is to be found in the reporter’s transcripts of the two 
trials, neither of which was filed or is before this Court. 
In lieu thereof, there is a bill of exceptions made up 
long after judgment was entered. Defendant's counsel, 
therefore, have yet to explain how, even upon their 
own theory, the bill of exceptions can be said to be an 
agreed statement of facts. ‘That the agreed statement 
must not only contain a statement of all of the ultimate 
facts and be stipulated to by the parties before the sub- 
mission, but must also be filed in the court below, are 
propositions which are fully sustained by the authori- 
ties. As said by Judge Van Devanter, in U.S. v. Sioux 
City Comipany, (© 9c. A. 3th Cir), 167 Feamaa, 
speaking of a special finding—and the same thing is 
true of an agreed statement— 


‘The special finding contemplated by the statute 
is a specific statement of those ultimate facts upon 
which the law must determine the rights of the 
parties. It corresponds to the special verdict of a 
jury, is equally specific and responsive to the is- 
sues, and is spread at large upon the record as part 
thereof in like manner as ts such a verdict.” 


That there was actually no agrced statement in the 
case at bar is too clear for argument; for, as we have 
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shown, there was no agreement whatsoever as to the 
facts. [tis cqually clear that even had it been stipulated 
by the parties that the reporters’ transcripts of the two 
Cats, of the bill of Gxeentions to be thereattcr pre- 
pared, might be deemed an agreed statement of facts, 
and even had the transcripts or bill, as the case may be, 
been filed in the court below before submission, neither 
would have been the equivalent of an agreed statement 
within the authorities, for the reason that neither con- 
tains any findings or statement whatever as to the 
ultimate facts. 

line Vigeal ete, ges. vues, os bed, (CC. A. 
gth Cir.) 586, the case had been tried upon a so-called 
evereed statement of facts, Phe statement, nowever, 
was not a statement of the u/fimate facts, but a mere 
aereement as to the evidence. The court held that there 
was nothing presented which it might consider. Mr. 
Justice Morrow, delivering the opinion of this Court, 
said: 


_ “The agreed statement of facts is therefore 
merely a report of the evidence: and whether it 
appears in the opinion of the court or in the bill of 
exceptions, it cannot be deemed a special finding.” 


Quoting from the opinion of Judge Lurton in Jusur- 
ance Co. v. Hamilton, 63 Fed. 588, the court said: 


“We did not and cannot regard the so-called 
‘agreed statement of facts’ found in this record as 
in any sense the equivalent of a special finding of 
facts. It does not purport to be a statement of the 
ultimate facts, but a mere agreement as to the evt- 
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dence to be submitted to the court as bearing upon 
the issues presented by the pleadings. To treat the 
evidence thus submitted as an agreed statement of 
facts, equivalent to a special finding of facts, would 
require this court, on a writ of error, to examine 
the evidence as tt was submitted to the court below, 
and confound all the distinctions which distinguish 
an appeal from awrit of error. The bill of excep- 
tions sets out the numerous applications, notices, 
letters, policies, charters, and by-laws therein re- 
ferred to as having been read upon the hearing. 
What ultimate facts are proven by all this evidence 
are not shown by the agreement itself, nor ts there 
any special finding of facts based upon all this evt- 
dence by the trial judge. An agreed statement of 
facts which will be accepted as the equivalent of a 
special finding of facts must relate to and submit 
the ultimate conclusions of fact, and an agreement 
setting out the evidence upon which the ultimate 
facts must be found is not within the rule stated in 
Supervisors v. Kennicott, 103 U.S. 554.” 


(Italics throughout this brief are our own.) 


A writ of certiorari was refused by the Supreme 


Cowie iia UL Sos). 


In Wilson vy. Merchants cic. Ca., 183 U.S. 127, 22 
Sup, Cf. 55, a statement of facts had) been apreed te, 
which, in addition to containing a statement of some of 
the ultimate facts, found the evidentiary facts from 
which the ultimate facts might have been found. In 
holding that such a statement could not supply a special 
finding of facts, the court said, by Mr. Justice Peck- 
ham: 
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“As to what is necessary in special findings or 
in an agreed statement of facts, the authorities are 
decisive. It is held that upon a trial by the Court, 
if special findings are made, they must be not a 
mere report of the evidence, but a finding of those 
ultimate facts on which the law must determine 
the rights of the parties; and if the finding of facts 
be general, only such rulings of the court in the 
progress of the trial can be reviewed as are pre- 
sented by 2 bill of exceptions; and in such Case, the 
bill cannot be used to bring up the whole testi- 
mony for review, any more than in a trial by jury. 
Noras v. Jackson, 9 Wall. 126, 19 1. Ed, 608. 

“Tn this case the finding is general, and, strictly 
construing the statute the only questions which 
would be reviewable would be those questions which 
arose during the progress of the trial, and which 
were presented by bill of exceptions. It has, how- 
ever, been held that where there was an agreed 
statement of facts submitted to the trial court and 
upon which its judgment was founded, such 
agreed statement would be taken as an equivalent 
of a special finding of facts. Wayne County Sup- 
ers y. Kennicott, 103 U.S. 554, 26 L. Ed. 486. But 
as such equivalent, there must of course be a find- 
ing or agreement upon all ultimate facts and the 
statement must not merely present evidence from 
which such facts or any of them may be inferred. 

UAnrexception 10 a eeneral finding of the court 
on a trial without a jury brings up no question for — 
review. The finding is conclusive, and there must 
be exceptions taken to the rulings of the court dur- 
ing the trial in order to permit a review thereof. 
Mercantile Mut. Ins. Co. v. Folsom, 18 Wall. 237, 
2, de 527. 


; 


“Here, although there is a general finding in 
favor of the defendant, yet there is a statement of 
facts which contains certain ultimate facts, to- 
gether with certain other facts evidential in their 
nature from which an important and ultimate fact 
might be inferred, but in regard to which there is 
no agreement or finding whatever. Jn such case it 
would not be proper to regard the agreed state- 
ment asa sufficient finding of ultimate facts within 
the statute.” 


In Raimond v. Terrebonne Parish, 132 U.S. 192, the 
parties had made what they called a “statement of fact,” 
and the cause was submitted to the trial court upon this 
statement. The statement consisted of the instrument 
sued on, a reference to the plaintiff’s deposition on file, 
an abstract of the testimony of another witness for the 
plaintiff, and a statement of the proof offered by the 
defendant. The Supreme Court held that since this 
statement did not determine the ultimate facts, it could 
not be deemed the equivalent of a special finding of the 
facts so as to enable the court to review the sufficiency 
of the evidence or the legal conclusions upon which the 
judgment was based. Said the court, speaking through 
Mr. Justice Gray: 


“By the settled construction of the acts of Con- 
gress defining the appellate jurisdiction of this 
court, either a statement of facts by the parties, or 
a finding of facts by the Circuit Court, is strictly 
analogous to a special verdict, and must state the 
ultimate facts of the case, presenting questions of 
law only, and not be a recital of evidence or of 
circumstances, which may tend to prove the ulti- 


? 


mate facts, or from which they may be inferred. 
Burr v. Des Moines Co., 1 Wall 99; Norris v. 
Jackson, 9 Wall. 125; Martinton v. Fairbanks, 
Ue AUS error 

Thishort there is nothing im the present case, 
which can be called, in any legal or proper sense, 
Clitier a statement of tacts by the pares, or a fnd- 
ing of facts by the court; and no question of law is 
presented in such a form as to authorize this court 
to consider it.” 


In Glenmy. Hani, 134 U.S.4c0, Mz, Justice Fuller, 
delivering the opinion of the Supreme Court, said: 


‘What is styled here an ‘agreed statement of 
facts’ is an agreement as to certain matters, and 
that the parties might refer to and rely upon any 
and all grounds of action or defense to be found 
in two voluminous exhibits X and Y, being the 
records of two equity causes in other courts, in- 
cluding all the pleadings and evidence, as well as 
the orders and decrees therein. ‘The cifect of 
some of that evidence and of the conclusions of 
fact to be drawn from it is controverted. It 1s im- 
possible for us to regard this stipulation as taking 
the place of a special verdict of a jury, or a special 
finding of fact by the court, upon which our juris- 
diction could properly be invoked to determine 
the questions of law thereon arising.” 


That an opinion of the court, even, will not take the 
place of a special finding, see: 
Bishop, etc, Co. v. Baker, Hic. Co, 139 U. 5, 
220: 
Usa stow Crigecctc..Co. (C. CoA. othi Cin, y, 
fom red. 127: 
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Kentucky, etc., Ins. Co. v. Hamilton, 63 Fed. 93; 
Yorks v. IPashburn, 129 Fed. 568; . 
Clapman v. Bowen, 207 U.S. gt. 


We submit, therefore, that the record in the present 
case does not fill the requirements laid down by the 
Supreme Court and by this Court for an agreed state- 
ment of facts which will take the place of a special 
finding of facts. As we have pointed out, there was, 
in the first place, no agreement whatever as to the facts, 
either probative or ultimate. In the next place, the 
statement, if any was made, is shown to have been as 
to the evidence, which is to be found in the reporters’ 
transcripts of the two trials, which are not before 
the court. And in the last place, even had the two 
requirements last referred to been fulfilled, the 
record contains a mere collection of evidence, with no 
finding upon any ultimate facts. The attempt, obvi- 
ously, is to make a bill of exceptions take the place of 
a special finding, upon the claim that the bill is the 
equivalent of an agreed statement of facts. That this 
can be done is well established. 


St. Louis v. Western Union, etc., Co., 166 U. S. 
399; 

Corliss v. Pulaski Gounty, (C. C. A, 7th Cir.) 
{10 ed 220 l. 


Before leaving this branch of the subject, we desire 
to add to the citations found on page to of the brief for 
defendant in error the last decision of this Court upon 
the point there under consideration: 


Leh 


Phoenix Seeurmues Co. v. Dittman, (C. C. A. 
Ou Cm, jpo24 Ped. so. 


Passing, 


mental brief upon this point, it is apparent from even 


now, to the authorities cited in the supple- 


the most casual examination of them that they lend no 
support to defendants’ position. 

Southern Railway Co. v. Atlantic Bank, 50 C. C. A. 
boo, 50 Roca. (Supp. Biter, p. 5) Onupape sai 
(56 L. R. A.), the court said that the questions were: 
“(1) Are the pleadings of the plaintiff sufficient to sup- 
port the judgment; (2) Do the facts found by the trial 
judge support the judgment.” The court had filed 
Written opinions in the case and had caused an order 
to be entered “that the opinions rendered by the court 
in the above stated cause be, and the same are hereby, 
made apart of tle record in said cause.” “Whe Circuit 
Court of Appeals in effect held that even this did not 
constitute a special finding of facts within the rule, 
stating: 


“Tt cannot be that the many pages of record 
matter to which this certificate refers are to be 
received and considered by us as the special find- 
ings of fact, and it may well be doubted if, under 
the conditions in which the case was tried in the 
Circuit Court, it is our duty to thresh through all- 
this matter and winnow out the special findings 
which it may contain. If so, it is very difficult to 
distinguish between a review of such a judgment 
on writ of error and a review on appeal of a decree 
passed in equity.” 


ia 


In Erkel v. United States, 169 Fed. 623, the judg- 
ment was afirmed for the reason that the case was tried 
by the court without a jury, and there was no written 
stipulation waiving a jury. The opinion of Judge 
Gilbert, however, clearly lays down the rule relied 
upon by us. As said by him: 


“It is well settled that no question of law can 
be reviewed on error except those arising on the 
process, pleadings or judgment, ‘unless the facts 
are found by a general or special verdict, or are 
admitted by the parties upon a case stated.’ ” (624). 


In Mutual Life Insurance Co. v. Kelly, 114 Fed. 271, 
as shown by the opinion: 


“The cause was submitted to the court upon an 
agreed statement of facts signed by counsel for the 
PESpective palticcmmicd and mMideman pal con tne 
record, and that no other evidence whatever was 
heard atthe tirak” 


City of Mankato v. Barber, etc., Co., 142 Fed. 333. 
The sentence in Judge Adams’ opinion reading, 
“ whether there is any substantial evidence to support 
“it” (p. 333) is quoted in the supplemental brief as 
laying down a rule contrary to that contended for by us. 
We confess that it is not entirely clear to us what was 
meant by this language. However, it is abundantly 
clear from the citations which may be found on page 
333 of the opinion following the above quotation, that 
the court did not intend to tay down any rule opposed 
to that relied on bv us. For example, in Yorke v. Wash- 
burn, 129 Fed. 566—one of the cases cited in the opinion 
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—the court, speaking through Judge Van Devanter, 
says that “whether the finding be general or special, it 
iiss tihemsomeseitect as the werdict of tine. jury,eands im 
the manner in which it is given is conclusive, and pre- 
vents any inquiry in this court as to whether it 1s sus- 
tained by the evidence.” 

In Supervisors v. Kennicott, 103 U.S. 554, cited on 
page 5 of the supplemental brief, there was an agreed 
statement of facts;spread on the minutes. 


This was the case, also, in Pe//man v. Royal Insur- 
ance Company, 185 Fed. 691, and in Hipple v. Bates 
Couns 229 Ped. 23, where the court said that tie 
agreed statement of facts “contained the ultimate facts 
upon which the case depended.” 


Neither of the criminal cases cited at the bottom of 
Pecos (107 1, 6690.07 U. Seee7\escemeto us ta 
have any bearing on the matters in controversy in this 
case. The question here involved does not turn upon 
any rule of court, but upon a statute of the United 
Segies. And the Supreme Court has held that partes 
will be held to a strict compliance with the provisions 
of the statute. 


Flanders v. Tweed, 9 Wal. 425. 


At the bottom of page 4 it is said that “it is apparent 
“that the intention of both parties was to submit the case 
“on the entire record of the previous trial. his obvi- 
“ously was meant to include, not only the oral testi- 
“mony, but the rulings of the court and the exceptions 
“ reserved.” A sufficient answer to this statement would 
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seem to be that the bill of exceptions shows no rulings 
of the court, and no exceptions by defendants. 


On page 9 of the supplemental brief, it is urged that 
the trial court erred in overruling the demurrer to the 


complaint, and in this connection it is said that “ 


an 
examination of the record discloses that the complaint 
sets forth the material facts relied on by Levy to sup- 
porta recovery.” (p.9.) This is entirely true, and these 
facts, as shown in our brief on file herein, undoubtedly 
state a cause of action. The facts stated, however, are 
nittmate facts, and since the demurrer confesses them, 
the court is relieved from a consideration, not only of 
the question most discussed in defendants’ brief herein, 
1. e. whether the evidence establishes a repudiation of 
the contract by defendant at the end of April, 1907, and 
during the remainder of the term of the contract, but 
also, we think, of every other question which is seriously 
argued in defendants’ briefs. 


As bearing upon the issue of “repudiation,” we re- 


spectfully direct the attention of the court to the allega- 
tions of the complaint that the defendants at all times 
after April, 1907, “persisted in claiming and asserting 
‘that the said contract had been rescinded and was no 
‘longer in force or effect, and at all times continued to 
‘repudiate the same on their part, and refused to be 
‘bound thereby, etc.” (Tr., p. 12); and at all times 
until the decision by the Supreme Court of California, 
hereinafter referred to, the defendants persisted in 
claiming and asserting that said agreement was no 
longer in force or effect, and that they would not per- 
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form on their part any of the obligations thereof, and 
wholly repudiated the said agreement and refused to 
periomim the samc, in whole or in part.” (Tr oe.) 
Since the demurrer concedes the truthfulness of these 
allegations, as well as that of all others in the complaint, 
we are unable to sce how defendants can hope to satisfy 
the court that any error was committed in the over- 
ruling of the demurrer. 

On page 14, it is again urged that “defendant in error 
was called upon in the trial court to elect whether he 
would proceed upon the theory of performance or non- 
performance, and thereupon, after full consideration, 
he had elected to proceed upon the theory of perform- 
aececic, ~"" "a I nother words. he incticctmmder 
the advice of counsel, struck out from his complaint all 
but his cause of action based upon his claim of perform- 
Counsel have unintentionally failed to state 


the matter with entire accuracy. (See in this connec- 
fon, Brief for Defendantin Error, p- 80.) Be this as 
it may, however, plaintiff clearly was not estopped from 
proceeding at the last trial upon the theory upon which 


he did. 


Agar v. Winslow, 123 Cal. 590; 
Brown v. Fletcher, 182 Fed. 973. 


At the bottom of page 16 of the supplemental brief, it 
is said “that both the trial court in the opinion which it 
“has rendered, as did this court upon the former ap- 
“peal, have looked upon the question for decision as 
“one of law and not calling for the decision of any con- 
“ flict in the evidence is apparent and should be con- 
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“clusive upon the point which we have been discuss- 
“ing.” We think sufficient answer has already been 
made to this contention. There could be no decision 
as to the law, excepting upon and in respect of certain 
ubtimatesfacts, and these, as already stated, are allen. 
volved in and found in plaintiff's favor by the general 
finding in favor of plaintiff. Morcover, as stated in 
Boardman v. Toffey, 117 U. 8. 272, “the general find- 
ing prevents all inquiry by us into the special facts and 
conclusions of law on which that finding rests.” 


ah 


In the second subdivision of the supplemental brief, 
it is urged that the plaintiff is not entitled to recover 
tinder the first count, for fiewneason that at tie last 
trial “no new or different testimony was offered to sup- 
“port this count.” (p.17) This question, however, is 
not before thescourt, for, as pointed out in our brief, 
neither the facts nor the conclusions of law upon which 
the general finding in favor of plaintiff was based, nor 
the amount of the judgment, are open to review upon 
this record. (Bimet tor Defendant imeaiier, ppc 
50.) Since no special findings were made or requested, 
neither the question how the judgment of the lower 
court was arrived at or what elements and amounts 
entered into it, or under what counts it was rendered, 
is involved. As we understand the decisions of the 
Supreme Court and of this Court, under the circum- 
stances shown by the record in this case, the appellate 
court will not, and cannot, investigate whether any re- 
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covery was allowed under any particular count, nor 
review the process by which the court below reached its 
conclusion that the plaintiff was entitled to judgment 
herein. On the contrary, “the gencral finding prevents 
“all inquiry by us into the special facts and conclusions 
“of law on which that finding rests.” (Boardman v. 
Poem i17 US. 272.) 

Notwithstanding all questions as to the amount of the 
judgment and as to the facts and conclusions of law 
upon which it is based are foreclosed by the general 
finding made by the court below, and therefore, as we 
understand, the questions whether any recovery was 
allowed under the first count, or whether the entirt 
recovery was allowed under other counts, are not before 
the court,—we propose to show that assuming that such 
inquiry is open, the plaintiff was not foreclosed by the 
previous decision of this Court. And, first of all, it 
may be remarked that the defendant in error does not 
admit that the evidence at the two trials was identical, 
or substantially identical, as claimed by plaintiffs in 
error. On the contrary, the record shows that at the last 
trial additional and important evidence was introduced. 
(Tr., pp. 80-83.) 

Wallace v. Sisson, 114 Cal. 42. 


Be that as it may, it is clear, we think, that the opinion 
on the former appeal establishes no principle which pre- 
cludes the plaintiff from recovery under the first count. 
Woonthe former appeal, the court held that the in- 
struction which is quoted at page 412 of 199 Fed. 
was erroneous, and reversed the judgment. Counscl, 
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however, did not argue, and the court did not con- 
sider, whether a portion of the judgment could not 
be sustained upon the theory upon which the case was 
submitted to the jury; but it being obvious, upon the 
principle laid down by the court, that the judgment 
must be reversed, the entire case was sent back for a new 
trial. Upon the principle laid down by this court in its 
opinion, it was clear that the judgment could not be 
sustained under the instruction of the trial court to the 
jury that plaintiff must recover, if at all, upon the 
theory of performance during the second year. It was, 
therefore, not necessary to determine-—and the court did 
not determine—anything as to plaintiff's right to re- 
cover under the special circumstances affecting the 
claim for salary for the month of April, 1907. That the 


court did not intend to pass upon this question, we think 
is very clear from the opinion. 

If there is one principle connected with the doctrine 
of the “law of the case” that is undisputed, it is that 
no matter not express/y decided upon the former appeal 
is concluded. In Vickson v. Devine, 80 Cal. 388, Judge 
Beatty said—and the thought is repeated in almost 
identical language in the case of dilen v. Bryant, 155 
Cal. 256—that ‘the doctrine of the law of the case has 
“nothing to commend it to the favor of the court, and 
‘its application would not be extended beyond the cases 
“in which it had been held to apply.” 

In Muiual Life Ins. Co, vy. Hill, 24 Sup, Ct. 539, Mr. 
Justice Brewer, delivering the opinion of the Supreme 
Court, distinguished between the case where, upon a 
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former appeal, the judgment had been reversed, and 
where, upon such appeal, it had been affirmed, stating: 
“The rule is that a judgment of reversal is not neces- 
“sarily an adjudication of the appellate court of any 
“other than the questions jn terms discussed and de- 
“ctded.” “As applied to judgments of reversal where 
“new "trials aae ordered,” sard the Circuit Court of 
Appeals for the sixth circuit, in the case of Taenzer & 
Company v. Chicago Railway Co., 191 Fed. 547, “the 
‘“ rule of conclusiveness is confined to questions actually 
* decrde de” 


pee, also, 


Sneed v. Osbomm, 25 Cal. 629. 


Certainly, in the case at bar, it cannot be said that 
any of the legal propositions arising in this connection, 
and which are discussed in our brief herein (pp. 32-36), 
are either “discussed or decided.” On the contrary, 
iiere was no reference made to them mM either the briefs 
or in the opinion of this Court. For these reasons, we 
respectfully submit that the “law of the case” does not 
preclude this Court from investigating the merits of any 
- of the points urged by us to sustain the judgment under 
feminist count. (Brief for Defendant in Errorggpp. 
32-36.) 

Moreover, the doctrine of the law of the ease applies 
“only to principles of law involved in the case and not 
“to mere questions of fact.” (Mitchell v. Davis, 23 Cal. 
Boe Walince v. Sisson, 114 Cal. 42.) “If this court 
states the evidence in a cause, whether correctly or in- 
correctly, the statement in no manner controls the court 
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below and cannot prejudice the parties, where a new 
trial is had. It 1s upon question of law that the 
decision of the appellate court becomes the law of the 
case, and not upon questions of fact.” (Sneed v. Osborn, 
25 Cal 020, approvedin tia Calas } 

Parties are never concluded by a recital of the facts 
in the opinion, and upon a new trial, after reversal, it 
is the duty of the trial court to investigate and deter- 
mine the facts upon its own responsibility. The trial 
court, therefore, was not concluded by the statement 
made in the opinion on the former trial, that plaintiff 
did not turn over to the companies the premiums “‘dur- 
“ing the second year, but, on the contrary, from April 
“Ist, 1907, to April rst, 1908, deducted and retained 
“from all of such premiums a commission, etc.” (199 
Fed. 412) ‘The testimony given by Mr. Conroy at the 
last trial conclusively showed that the premiums were 
not due until between 45 and 60 days. The trial court, 
therefore, was at liberty to determine the fact in this 
regard in accordance with the evidence before it, un- 
embarrassed by anything said thereon in the opinion. 


For the reasons stated, it is respectfully submitted 
that the laweol “ihescase,, “acedetenminedanponmnic 
former appeal, does not preclude recovery under the 
first count. Since this brief is filed for the purpose of 
answering the new authorities and contentions of de- 
fendants, set forth in their supplemental brief filed after 
the argument, we do not consider it appropriate to re- 
argue here any of the several points relied upon by us 
to establish plaintiff’s right to recover under the first 
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count. And we, therefore, respectfully submit this 
branch of the argument upon the argument made in our 
Dijel, pages 32 10 20. 


GOODFELEOW, LELES, 
MOORE & ORRICK, 
Attormeys for Detendant 1 firroc. 


